FORMAL OPINION NO 2005-129
[REVISED 2018]

Competent Representation,
Information Relating to the Representation of a Client:
Responsibilities on Death of a Sole Practitioner

Facts:

Lawyer is a sole practitioner with no partners, associates, or
employees. Lawyer’s files contain information relating to the representa-
tion of clients.

Questions:

1. Must Lawyer take steps to safeguard the interests of Lawyer’s
clients, and the information relating to their representations, if Lawyer dies
or is disabled?

2. If Lawyer makes arrangements for a successor lawyer to dis-
burse his or her files if Lawyer dies or becomes disabled, what steps must
or may the successor lawyer undertake?

Conclusions:

1. See discussion.

2. See discussion.

Discussion:

Oregon RPC 1.1 provides:

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thorough-
ness and preparation reasonably necessary for the representation.
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Oregon RPC 1.6(a) provides:

A lawyer shall not reveal information relating to the repre-
sentation of a client unless the client gives informed consent, the dis-
closure is impliedly authorized in order to carry out the representation
or the disclosure is permitted by paragraph (b).!

' Oregon RPC 1.6(b) provides:

2018

A lawyer may reveal information relating to the representation
of a client to the extent the lawyer reasonably believes necessary:

(1) to disclose the intention of the lawyer’s client to commit
a crime and the information necessary to prevent the crime;

(2) to prevent reasonably certain death or substantial bodily
harm;

3) to secure legal advice about the lawyer’s compliance
with these Rules;

(4) to establish a claim or defense on behalf of the lawyer in
a controversy between the lawyer and the client, to establish a defense
to a criminal charge or civil claim against the lawyer based upon con-
duct in which the client was involved, or to respond to allegations in any
proceeding concerning the lawyer’s representation of the client;

(5) to comply with other law, court order, or as permitted by
these Rules; or

(6) in connection with the sale of a law practice under Rule
1.17 or to detect and resolve conflicts of interest arising from the
lawyer’s change of employment or from changes in the composition or
ownership of a firm. In those circumstances, a lawyer may disclose with
respect to each affected client the client’s identity, the identities of any
adverse parties, the nature and extent of the legal services involved, and
fee and payment information, but only if the information revealed would
not compromise the attorney-client privilege or otherwise prejudice any
of the clients. The lawyer or lawyers receiving the information shall
have the same responsibilities as the disclosing lawyer to preserve the
information regardless of the outcome of the contemplated transaction.

(7) to comply with the terms of a diversion agreement,
probation, conditional reinstatement or conditional admission pursuant
to BR 2.10, BR 6.2, BR 8.7 or Rule for Admission Rule 6.15. A lawyer
serving as a monitor of another lawyer on diversion, probation, con-
ditional reinstatement or conditional admission shall have the same
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ORS 9.705 to 9.755 set forth a statutory scheme pursuant to which
a nonperforming lawyer’s law practice may be placed under the juris-
diction of the court and steps taken to protect the interests of the
nonperforming lawyer’s clients. For a lawyer who has no partners,
associates, or employees, however, there could well be a significant lapse
of time after the lawyer’s death or disability during which the lawyer’s
telephone would go unanswered, mail would be unopened, deadlines
would not be met, and the like.

The duty of competent representation includes, at a minimum,
making sure that someone will step in to avoid client prejudice in such

responsibilities as the monitored lawyer to preserve information relating
to the representation of the monitored lawyer’s clients, except to the
extent reasonably necessary to carry out the monitoring lawyer’s
responsibilities under the terms of the diversion, probation, conditional
reinstatement or conditional admission and in any proceeding relating
thereto.

(c) A lawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized access to,
information relating to the representation of a client.

See also Oregon RPC 5.3:

With respect to a nonlawyer employed or retained, supervised or
directed by a lawyer:

(a) a lawyer having direct supervisory authority over the
nonlawyer shall make reasonable efforts to ensure that the person’s
conduct is compatible with the professional obligations of the lawyer;
and

(b) except as provided by Rule 8.4(b), a lawyer shall be
responsible for conduct of such a person that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the person is employed, or has direct
supervisory authority over the person, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.
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circumstances. The person may, but need not, be a lawyer. Depending on
the circumstances, it may be sufficient to instruct the person that if the
lawyer dies or becomes disabled, the person should contact the presiding
judge of the county circuit court so that the procedure set forth in ORS
9.705 to 9.755 can be commenced.? The person also should be instructed,
however, about the lawyer’s duties to protect information relating to the
representation of a client pursuant to Oregon RPC 1.6. Cf. OSB Formal
Ethics Op No 2005-50 (rev 2014); OSB Formal Ethics Op No 2005-44;
OSB Formal Ethics Op No 2005-23 (rev 2014).

A lawyer may, however, go further than this and may specifically
arrange for another lawyer to come in and disburse the lawyer’s files if the
lawyer dies or becomes disabled. Nothing in ORS 9.705 to 9.755 makes it
the exclusive means of handling such circumstances. Like a court-
appointed custodial lawyer, a voluntary lawyer must be mindful of the
need to protect the client’s confidential information. Also like a court-
appointed custodial lawyer, the voluntary lawyer must promptly inform
the clients of the sole practitioner that the voluntary lawyer has possession
of the client’s files and must inquire what the clients wish the voluntary
lawyer to do with the files. Unlike the court-appointed custodial lawyer,
however, the voluntary lawyer may offer to take over the work of the
lawyer’s clients, if the voluntary lawyer complies with Oregon RPC 7.3 on
solicitation of clients.?

There may be circumstances, however, in which the lawyer must do more. This
would be true if, for example, a client were to request that particular steps be taken.
It would also be true if the lawyer learns in advance that he or she would be able to
continue practicing law for only a limited additional time. In this event, the lawyer
should begin the process of notifying the lawyer’s clients as soon as possible to
inquire how each client wishes to have his or her files handled.

The voluntary lawyer could not do so if, for example, the voluntary lawyer is not
qualified to handle the work in question or if doing so would create conflict-of-
interest problems under Oregon RPC 1.7. Cf. Oregon RPC 1.1; OSB Formal Ethics
Op No 2005-119; OSB Formal Ethics Op No 2005-110 (rev 2016). With regard to
the sale of a law practice, see Oregon RPC 1.17.
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Approved by Board of Governors, November 2018.

COMMENT: For additional information on this general topic and other related sub-
jects, see The Ethical Oregon Lawyer § 7.2 to § 7.2-8 (competence) (OSB Legal Pubs
2015); Restatement (Third) of the Law Governing Lawyers §§ 16, 59-60 (2000); ABA
Model RPC 1.1; and ABA Model RPC 1.6.
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